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United States Court of appeals 

For The District of Columbia Circuit 


NO. 10,469 


Isabelo R. Villaroman, Appellant, 
vs. 

United States of America, Appellee. 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of guilty of a one 
count indictment for violation of Title 22, Section 502, of 
the D. C. Code (1940) rendered by the United States Dis¬ 
trict Court for the District of Columbia. 

The U. S. District Court had jurisdiction to try the 
appellant, Isabelo R. Villaroman, in case 920-49, in an 
indictment returned by the Grand Jury. The jury returned 
a verdict of guilty from which verdict and subsequent judg¬ 
ment appellant appeals. 

This appeal is prosecuted pursuant to the provisions of 
the U. S. Code, Title 28, Section 1291. 

STATEMENT OF THE CASE 

The appellant was charged with the offense of assault 
with a dangerous weapon and a plea of not guilty was 
entered to the indictment (App. p. 8). Upon trial of the 
case, the appellant was subsequently found guilty of said 
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count (app. p. 9). The government established its case 
by the testimony of the complaining witness, Connie Cox, 
the person alleged to have been assaulted, and who received 
a fractured jaw. The government called in support of the 
issues raised, Ernest E. Rothgeb, Edwin N. Bruce, a police 
officer, Dr. Joseph Rogers Young, of Casualty Hospital, 
who treated the complaining witness. The testimony was 
that the defendant struck the complainant, Connie Cox, 
with a grease gun and fractured his jaw. 

The testimony adduced on behalf of the defendant was 
that the defendant is a physician; that his body is entirely 
encased in a cast; and has a great deal of difficulty in get¬ 
ting about; that he drove his station wagon upon the prop¬ 
erty of the gasoline station which employed the complaining 
witness Connie Cox; that he parked his station wagon in a 
proper place; that while defendant was properly on said 
property, said Connie Cox was pushing an automobile with 
a service truck and the defendant was afraid that this auto¬ 
mobile would be pushed against his comparatively new sta¬ 
tion wagon; that he shouted to the complaining witness not 
to do so; that the complaining witness and Rothgeb 
answered with a raucous laugh, whereupon the defendant 
remonstrated with him again saying (Tr. 143 App. p. 4) 
“Son-of-a-Bitch what’s funny about it?” and then the de¬ 
fendant walked away from the complaining witness towards 
the station proper. 

That thereafter the complainant Connie Cox, approached 
the defendant, and that the defendant told him, “don’t come 
any closer or I’ll kill you,” or “I will let you have it,” but 
the complainant continued coming towards the defendant. 

Testimony adduced on behalf of the defendant was, that 
he was afraid because of his physical condition, that if he 
was knocked down he would receive grievous injuries which 
might easily result in his death, (he being a physician, was 
fully aware of such possibility, more so than an ordinary 
individual.) Nevertheless the complaining witness con¬ 
tinued and the defendant struck him in self defense. 
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During the cross-examination of the complaining witness, 
counsel for the defendant, approached the bench and in¬ 
formed the court that he would like to ask the complainant 
about a civil suit that he (Cox-complainant) had filed for 
damages against the defendant in the same court to show 
intent and possible coloring of testimony in the case at bar. 
The U. S. Attorney objected to the admission of this testi¬ 
mony and stated that it was irrelevant whether or not there 
was any civil proceeding pending on or not. 

The court substained the objection and would not permit 
the testimony. The court later in its charge to the jury 
and after this (app. p. 6) commented that the jury deter¬ 
mine whether a witness had any interest in the outcome of 
the case (app. p. 6). 

Character witnesses called on behalf of the appellant 
consisted of the following: 

Dr. Amando Moran Sison, a Physician at the U. S. Vet¬ 
erans’ Administration; Jaime Velasquez, Colonel, attached 
to the staff of the Minister from the Philippines, who also 
testified that he was aide-de-camp to the late President 
Quezon; Jose D. Teodoro, Commercial Attache with the 
Philippine Embassy; Jose F. Gutierrez, a physician, who 
is presently a resident physician at Gallinger Municipal 
Hospital; Candido R. Palting, a member of the Bar in 
the District of Columbia, who is also employed as an ad¬ 
judicator at the Veterans’ Administration; Emilio Abello, 
Minister Plenipotentiary from the Philippines to the 
United States; Osmundo Mondonedo, Colonel, Pilot, and 
Air Attache of the Philippine Embassy; Mariano A. Erana, 
Lt. Colonel, United States Army, attached to the Office of 
the Judge Advocate General; all of whom testified as to 
the good character of the defendant. 

The Court’s attention is also invited to the fact that be¬ 
fore the Embassy Attaches testified, they had to obtain 
permission from the Philippine Government at Manila to 
do so, and this fact was ascertained from the various wit- 
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nesses, including the Minister Plenipotentiary before each 
testified. 

The testimony of these character witnesses covered the 
appellant’s place of employment, place of residence, his 
youth in the Philippines, and a great number of years of 
his life. 

Before argument, the court was requested among others 
to make the following specific charge to the jury, designated 
as defendant’s prayer for instruction #5 as follows: 

“The jury are instructed that the circumstances of 
the case may be such that an established reputation for 
good character will alone create a reasonable doubt or 
without it the other evidence in the case might be con¬ 
vincing.” This the court refused to do but charged the 
jury generally as follows: (Trans. P. 180 App. P. 5) 

(Transcript page 226) App. Page 7 “When a man 
is charged with a crime, the courts permit this ques¬ 
tion of good character to be introduced, upon the theory: 
if a man in the community where he lives has built up in 
the years of his life a character among his associates 
for truth, veracity, peacefulness and good conduct, it 
is the right of the jury to know this fact; because of 
the generally accepted proposition that one of good 
reputation is less likely to commit a crime than one of 
bad reputation, the testimony of character witnesses 
is a fact to be considered by the jury, together with all 
the other facts and circumstances of the case in reach¬ 
ing the ultimate conclusion of guilt or innocence. If 
such evidence, with the other facts and circumstances 
proved, raises a donbt as to guilt, your verdict should 
be not guilty. 

If upon the whole evidence, including that of good 
character, you are satisfied beyond a reasonable 
doubt of the*defendant’s guilt, it is your duty to return 
a verdict of guilty.” 

The jury subsequently found the defendant guilty as 
charged, and he was thereafter sentenced to serve a term in 
an institution to be designated by the Attorney General, 
and the execution of his sentence was suspended and he 
was placed on probation. 
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STATUTE INVOLVED 

The statute under which the appellant was indicted: Title 
22-Section 502 (6:27) D. C. Code (1940) reads as follows: 
Assault with intent to commit mayhem or with dangerous 
weapon. 

Every person convicted of an assault with intent to 
commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not 
more than ten years. (Mar. 3, 1901, 31, Stat. 1322, ch. 
854, 804.) 

STATEMENT OF POINTS 

1. The trial court erred in refusing to permit the intro¬ 
duction of a record of a civil suit filed by the complaining 
witness against the appellant. 

2. The trial court erred in curtailing cross-examination 
of the complaining witness on the above question. 

3. The trial court erred in denying and refusing to give 
the defendant’s prayer for instruction #5 to the jury. 

SUMMARY OF ARGUMENT 

I. The court erred in refusing to permit the introduction 
of the record, as offered by counsel for the defendant, of a 
suit entitled Connie Cox, plaintiff vs. Isabelo R. Villaroman, 
defendant, which is a suit for damages for $50,000 for 
assault, the same being the subject matter as the subject 
of this indictment. 

II. The court erred in that the court should have per¬ 
mitted this line of questioning; and by curtailing cross- 
examination of the complaining witness the court prevented 
counsel from establishing the inescapable bias impeaching 
his credibility and impartiality and the subsequent com¬ 
menting of the court as to the interest of the individuals to 
be considered by the jury deprived the defendant of sub¬ 
stantial rights to be considered by the jury. 

III. The court erred in denying defendant’s prayer for 
instruction #5 supra, thereby depriving the appellant 
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from having his character evidence considered as a possible 
element creating sufficient reasonable doubt which might 
have resulted in an acquital. 

ARGUMENT 

I. It was of major importance that the interest, bias or 
prejudice of the witness be placed fairly and squarely before 
the jury and the mere questioning of a witness as to 
whether or not he is prejudiced, is not always indicative 
of his true feelings. In the case at bar the complainant had 
filed a suit for $50,000 in damages for the assault complained 
of in the indictment against the appellant, and which 
counsel for the appellant attempted to introduce into evi¬ 
dence, and which the court did not permit, despite Federal 
cases to the contrary. 

The court later in commenting on the testimony stated 
as follows: (Trans. P. 223 App. p. 6) 

“In determining whether to credit the testimony of 
any witness, and in deciding how much weight to give 
to his testimony, you may consider the demeanor of 
the witness on the witness stand; his manner of testi¬ 
fying; whether the witness impresses you as having 
an accurate memory and recollection; whether the wit¬ 
ness impresses you as a truth-telling individual; and 
whether the witness has an interest in the outcome of 
the case.” 

From the evidence submitted to the jury, the only one 
who would appear to have an interest in its’s outcome, 
would be the appellant; when as a matter of fact, the com¬ 
plaining witness had a very definite interest in the outcome. 
He had a suit for $50,000 pending in the same court. The 
court’s ruling was clearly erroneous, and in view of the 
Federal decisions, his rights were prejudiced before the 
jury* 

Pecuniary interest may effect credibility as stated in the 
case of Harris vs. U. S. reported in this court, 169 Fed. 
(2) 887, 83 U. S. App. D. C. 348. Although this is a dif- 
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ferent type of case, not involving independent action, upon 
behalf of the complaining witness such as the filing of a 
civil suit, nevertheless, the fact that a witness expects to 
recover a money judgment, against the defendant, clearly 
falls under the interpretation of this case, which we cite: 

“Fact that witness is to receive a reward if the 
sentence is conviction, may be entered in evidence etc., 
together and may effect credibility.” 

While there was no direct assurance, the ultimate hope 
of the reward might be construed to fall under the purview 
of this case, that a pecuniary interest should be submitted 
to the jury. There is no question that the complaining wit¬ 
ness has a definite pecuniary interest, and the rule set down 
in this case can not be stronger stated. Pecuniary interest, 
does effect the ultimate testimony of a witness and his cred¬ 
ibility being one of the main issues in the case at bar, we 
respectfully urge, that the Court committed error in not 
permitting the introduction of the civil suit record. 

Pendency of a civil action between the two parties, es¬ 
pecially where a civil action is one for damages concerning 
the same alleged assault is proper subject of cross-ex¬ 
amination. 

Counsel for the appellant, attempted to introduce the 
record of a suit filed by complaining witness Cox, against 
appellant. (Trans, p. 23 app. p. 3) This was a proper 
element to be considered by the jury, as to personal bias, 
prejudice or pecuniary interest in the outcome that the 
complaining witness might have had. The court after con¬ 
sidering the objection of the District Attorney, sustained 
his objection (trans. 24 app. p. 4) 

The court later charged that the jury should also con¬ 
sider “whether the witness has an interest in the outcome 
of the case,” (Trans. 223 App. P. 7) which left the 
proposition to the jury that the complaining witness had no 
interest in the outcome, because of the exclusion of this evi¬ 
dence. But on the other hand the defendant had a great 
interest in the outcome, and as a matter of fact, the com- 
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plaining witness had as great, if not greater interest in the 
outcome than the defendant. 

In this connection we call the court’s attention to the case 
of U. S. vs. Cohen 163 Fed. (2)667. 

This was a case arising out of a violation of the Office 
of Emergency Price Control Act. The witness testifying 
for the government had filed a civil suit against the de¬ 
fendant (appellant) for selling an automobile in violation 
of maximum price regulation. 

The case was reversed and remanded, on page 668, the 
court stated the facts: 

On July 3, 1946, the appellant and his partner pur¬ 
chased in open market, the automobile here involved for 
$1,035. On July 25, 1946, price controls were rein¬ 
stated. The maximum price for the automobile in 
controversy under MPR 540 and its amendments on 
June 30. 1946, and on July 29, 1946, was $735.83. 

Other than various questions as to whether or not there 
was an agreement that there would be a sale on condition 
that he could legally sell at that price or not was placed 
before the jury. On cross-examination the witness Straw 
was asked, whether or not he had demanded the sum of 
$1,300 of the defendant to which the government objected. 
The question was finally sought to be supported on the 
ground that it went to the credibility of the witness, and 
he showed a special interest in the case. The objection was 
sustained although it does not appear in the record why the 
store had actually instituted a civil suit to cover the over¬ 
charge that was assumed in the argument on the objection. 

“And you demanded of these defendants the sum 
of $1,300 haven’t you?” On objection by the Govern¬ 
ment, the question was finally sought to be supported 
on the ground that it went to the credibility of the wit¬ 
ness and to show his special interest in the case. The 
objection was sustained. Although it does not appear 
in the record whether Straw had actually instituted a 
civil action to recover the overcharge, that was assumed 
in the argument on the objection. The question thus 
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raised is whether the appellant was at the door of an 
appropriate subject of inquiry. We think he was. 
Straw -was obviously the chief prosecution witness. His 
testimony as to what transpired between him and Cohen 
was crucial and damaging. It was contradicted by 
Cohen. The other evidence was not necessarily inconsis¬ 
tent with either story. Thus, credibility became exceed¬ 
ingly important if not decisive and searching cross-ex¬ 
amination was proper. Alford vs. IT. S. 1931, 282 U. S. 
687, 692, 51 S. Ct. 218, 75 L. Ed. 624. We think the fact, 
if it was a fact, that Straw had instituted a civil action 
against the appellant based upon the same transaction 
charged in the information would have a direct bearing 
on the credibility of Straw, to show bias and prejudice, 
as well as his relation to the case. 

The court further stated: 

“The rule is aptly stated in Wigmore on Evidence, 
3rd Ed. Vol. 3, Section 949, p. 502 as follows: 

“The pendency of civil litigation between the wit¬ 
ness and the opponent is usually relevant, not only as 
a circumstance tending to create feeling, but also as 
involving conduct expressive of feeling (post 950) and 
while the mere fact of litigation upon a disconnected 
matter may not necessarily show bias, still it is use¬ 
less to attempt to distinguish and refine for the pur¬ 
pose of exclusion.” (Emphasis in text) 

While in the case cited above, it does not clearly appear 
whether or not suit was filed, in the case at bar, a suit was 
actually pending, and counsel attempted to introduce into 
evidence the actual record of the court, which would make 
it appear to counsel to be a still stronger point to justify 
in this proceeding the introduction of and receiving of such 
evidence, and would make the error greater because of the 
denial of an opportunity to get such an important fact be¬ 
fore the jury; especially as the Court in its charge later 
mentioned, and commented that the jury should consider 
which witness had a greater interest in the final outcome 
of the proceeding. 

Not having this very important fact before them, the 
jury must have come to the conclusion that the person who 
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had the greatest interest in the outcome was the defendant 
and that fact might have tended to cause them to view his 
testimony with suspicion which otherwise they might have 
considered as equal in caliber as that of the complaining 
witness, and might well have returned a verdict of acquittal. 

The cross-examination of witnesses is a matter of right, 
and may be followed by counsel with great latitude. Denial 
of reasonable latitude in cross-examination is prejudicial 
error, and it is not necessary to show that the cross-exami¬ 
nation, if pursued, would necessarily have brought out facts 
pending to discredit the testimony in chief. 

The Court, under no obligation to protect the witness 
from being discredited on cross-examination, short of the 
attempted invasion of his constitutional protection from 
self incrimination, improperly invoked the rule cited above 
which is well settled and clearly set forth in the case of 
Alford vs. T\ S. A. 282, 687, 75 L. Ed. 624. 

Cases in this jurisdiction have held that good character, 
standing alone, may raise a reasonable doubt, although with¬ 
out it the other evidence in the case may be overwhelming. 

The appellant was entitled to such a specific charge as 
requested and which the Court did not see fit to give, but 
told the jury in its general charge, that testimony of char¬ 
acter witnesses is a fact to be considered with all the other 
facts. This is contrary to the prevailing rule in this juris¬ 
diction and contrary to the decisions of this Court. 

The trial court charged the jury as follows: (Trans. 226 
app. p. 7) 

“When a man is charged with a crime, the courts 
permit this question of good character to be intro¬ 
duced, upon this theory: if a man in the community 
where he lives has built up in the years of his life a 
character among his associates for truth, veracity, 
peacefulness and good conduct, it is the right of the 
jury to know* this fact; because of the generally ac¬ 
cepted proposition that one of good reputation is less 
to commit a crime than one of bad reputation, the testi¬ 
mony of character witnesses is a fact to be considered 
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by the jury, together with all the other facts and cir¬ 
cumstances of the case in reaching the ultimate con¬ 
clusion of guilt or innocence. If such evidence, together 
with the other facts and circumstances proved, raised 
a doubt as to guilt, your verdict should be not guilty. 
If, upon the whole evidence, including that of good 
character, you are satisfied beyond a reasonable doubt 
of the defend mt’s guilt, it is your duty to return a 
verdict of guilty.” 

The appellant requested the charge that good character 
might alone create a reasonable doubt. (Defendant’s 
prayer for instruction #5 app. p. 5) 

The court in its instructions however, stated good char¬ 
acter might be considered as a fact, or that the fact of 
good character, might he considered in connection with the 
other facts. That character witnesses are facts to be con¬ 
sidered together with all the other facts, whereas the de¬ 
cisions in this jurisdiction hold that good character may 
stand alone, as one element which raised reasonable doubt. 
The court charged otherwise, (Trans. 226 supra) 

Our position is supported by the case of Egan vs. U. S. 
reported in 52 app. D. C. 384, page 384, which reads as 
follows: 

Counsel for defendant offered the following prayer: 

“The jury are instructed that the circumstances of a 
case may be such that an established reputation for 
good character would alone create a reasonable doubt, 
although without it the other evidence would be con¬ 
vincing.” 

The prayer was denied. The court in the Egan case 
charged on this point as follows: 

“While I think that I should say, and so say to you, 
that the testimony in regard to reputation, if you be¬ 
lieve it, is to be taken into consideration, as a fact in 
the case, together with all the other facts in the case, 
and weighed with those facts in order to enable you 
to reach a fair and proper conclusion, a man is entitled 
to the benefit before the jury of a good reputation, if 
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he bore one, for honesty, etc., just as he is entitled 
to the benefit of any other fact which may be favorable 
to him in the case, but all to be put together and 
weighed together, and then the jury makes up its mind 
what the proper verdict should be. But, of course, you 
must always understand that a good reputation is no 
excuse for the commission of a crime. It is no pallia¬ 
tion for it. If you believe, considering reputation and 
everything else, that the man is guilty, the fact that he 
has borne a good repuation is not an excuse.” 

This court held, that the court’s charge, did not respond 
to the proposition of law contained in the prayer requested, 
namely, that reputation of good character may of itself 
create a reasonable doubt. (Italics ours) 

The last paragraph mentioned above fairly states our 
objection to the court’s instruction, and we respectfully 
urge that the court erred in denying this instruction. 

The rule as to reasonable doubt is also set forth in the 
case of Edgington vs. U. S., 164 IT. S. 360, 41 Ed. 467 which 
reversed the lower court with directions and held as fol¬ 
lows concerning evidence of good character. 

“It is no proof of innocence, although it may be 
sufficient to raise a doubt of guilt. The court seemed to 
think it was entitled to no weight, unless, taking the 
language used in the most favorable aspect, there was 
doubt of his guilt. A strong prima facie case was made 
out by the prosecution, but it was not conclusive. If 
the court had told the jury that this good character 
should be taken into consideration by them, and was 
entitled to much weight, a reasonable doubt of the 
prisoner’s guilt might have been raised which would 
have resulted in his acquittal.” 

It is interesting to note that the court found no errors 
disclosed by the other assignment and deemed this one 
assignment, as sufficiently important to reverse the lower 
court. 

In the case of Snitkin vs. U. S. 265 Fed. 489, the evidence 
was that of a co-defendant against another defendant where 
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both were charged with conspiracy, one denied the fact and 
the other admitted it. 

In that case, counsel for the defendant called the Court’s 
attention to the case of Edgington vs. U. S., and requested 
the instructions outlined in that case, which the Court did 
not give. The appellate court on page 492 in its opinion 
stated as follows: 

“Thus the court placed the evidence respecting good 
reputation on the same bias as the evidence relating 
to the substantive acts charged in the indictment, and 
directed the jury to give it such weight as they might 
think it entitled to, without furnishing them the legal 
scales in which to weigh it, namely, that a reputation 
for good character, if established, alone may create a 
reasonable doubt, although without it the other evidence 
would be convincing of guilt. In view of the contest 
between Schur and plaintiff in error over the jury’s 
acceptance of one or the other of their conflicting stor¬ 
ies, the error was prejudicial. 

In view of the statement in this case, we respectfully urge, 
that the instruction likewise did not put the proposition of 
good character, fairly before the jury. 

In a case, like the one at bar, one cannot put enough em¬ 
phasis on the effect of character evidence. 

When a person such as the appellant here, grows up 
through youth, adolescence, matures into manhood, takes up 
a profession and in such a few years as here grows to such 
stature in his profession as to hold the status of personal 
physician to a President of the Philippines, and evidence 
from unimpeachable sources is brought forth, testifying 
that his record is spotless and without taint or blemish; it 
is of paramount importance that there be true evaluation of 
the emphasis a jury should give to the fact that a man of 
such sterling quality and high degree of character is not apt 
or prone to strike out and inflict bodily injury to a fellow 
creature unless in extreme fear of what consequence might 
result if he himself were struck or manhandled. 
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Definitely under such circumstances as we have here 
evidence of good character alone and of itself should create 
a reasonable doubt. 

(Alford vs. U. S. Supra) 

“Cross-examination of a witness is a matter of 
right.” 

The Ottawa v. Stewart, 3 Wallace 268, 271. From the 
Ottawa cited supra, reading from page 271. 

“Cross examination is the right of the party against 
whom the witness is called, and the right is a valuable 
one as a means of separating hearsay from knowledge, 
error from truth, opinion from fact, and inference 
from recollection, and as a means of ascertaining the 
order of the events as narrated by the witness in his 
examination in chief, and the time and place when and 
where they occurred, and the attending circumstances, 
and of testing the intelligence, memory, impartiality , 
truthfulness , and integrity of the witness. (Italics ours) 

CONCLUSION 

In conclusion, counsel for appellant respectfully say to 
the Court that from the errors complained of at the trial, if 
appellant had been permitted to proceed with the desired 
cross-examination as permitted by the prevailing decisions; 
if appellant had been permitted to explore the question as 
to whether or not the complaining witness had as much in¬ 
terest in the outcome of the proceeding as the appellant; 
as to whether or not the complaining witness had any pe¬ 
cuniary interest in the outcome of the result of the prosecu¬ 
tion, if the question of character evidence had been properly 
placed before the jury, the verdict would undoubtedly have 
been acquittal. The caliber of the character evidence was 
such that it clearly established his perfect character: that 
he was personal physician to the late President Quezon of 
the Philippines; that he was a Fellow of the Cancer Founda¬ 
tion; that he was a disabled veteran officer injured in the 
torpedoing of a ship; his witnesses consisting of the Phil¬ 
ippine Minister Plenipotentiary; together with several of 
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the attaches; U. S. Army officers; physicians, etc. The 
Judge’s restrictive charge as to character evidence clearly 
restricted the Jury’s consideration of this evidence and 
prevented the full benefit of such testimony inuring to the 
appellant’s benefit in spite of the Edgington and Eagan 
case. 

We respectfully urge, therefore, that this Court reverse 
the verdict and judgment of the lower Court. 

Respectfully submitted, 

Saul G. Lichtenberg 
Joseph J. Philips 

Attorneys for Appellant Villaromcm 
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APPENDIX 

Tuesday, October 11,1949. 

The above-entitled cause came on for trial before Honor¬ 
able Edward A. Tamm, United States District Judge, at 
2:50 o’clock p.m. 


7 CONNIE COX 

was called as a witness for and on behalf of the United 
States and, having been first duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 

By Mr. Conliff: 

Q. Would you state your full name, please, Mr. Cox? 
A. Connie Cox? 

8 C-o-n-n-i-e? A. That is right. 

Q. Where are you employed, Mr. Cox? A. Em¬ 
ployed at Adams Amoco, 4th and Rhode Island Avenne, 
Northeast. 


9 Q. What were you doing at the time this occurrence 

took place? A. Well, there was a car on the lift; 
we just had washed it, and we pushed it over, the battery 
was dead on it, and we pushed it over and it wouldn’t start, 
so I told Lee to get in it. 

Q. You told who? A. Lee. Lee Rothgeb. 

And I went around and got the pick-up truck to bring 
it around to give him a push. When I went around to 
push it, Villaroman came over. 


10 Q. Now, what happened after you saw him run¬ 
ning alongside the truck? A. He came over there 
and told me to stop the truck, that I was going to hit his car. 
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11 Q. What did you say after Mr. Villaroman told 
you to stop, that you were going to hit his car? A. 
I told him I knew what I was doing. 

Q. I am sorry; you will have to keep your voice up. A. 
I told him I knew what I was doing. Then that is when 
he turned around and called me a son-of-a-bitch. He said, 
“You son-of-a-bitch, you son-of-a-bitch.’’ 

Then he stood there watching me for a second, and then 
I stopped. 

Then he turned around and walked the opposite way from 
his car. 

Mr. Lichtenberg. I can’t hear you, Mr. Witness. Please 
speak a little louder. 

The Witness. He walked away opposite from his car, 
the other way, so I got out of the truck and walked over 
there towards him. 


12 Q. What did you do, sir, after you got out of the 
truck? A. Well, I walked over there towards him 
and he saw me coming and he turned towards me as I was 
walking towards him. He started walking towards me, 
and when I got up, I asked him why he called me a son-of- 
a-bitch. 

Q. Did he make any reply when you asked him that? A. 
Yes. He said, “I will kill you, you son-of-a-bitch,” and 
that is when he hit me. 

Q. Now, at the time that you walked up to him, did you 
have any weapon in your hand? A. No, I did not. 

Q. Did you threaten him in any manner? A. No, I did 
not. 

Q. Did you make any threatening gesture toward him? 
A. No. 


Q. Had you said anything to him before he hit 
you? A. Yes, sir. 
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Q. What did you say? A. I asked him why he called 
me a son-of-a-bitch. 

Q. Did you do anything to him before he hit you? A. 
No, sir. 

Q. Do you know what he hit you with? A. Yes, sir. 

Q. What? A. A grease gun. 

Q. Where did he hit you? A. On the side of my head, 
right there (indicating). 


14 Q. Did you receive any treatment at Casualty 
Hospital? A. Yes, I did. 

Q. What treatment did you receive? A. Well, they put 
me in bed and took X-rays and said I had a fractured bone 
there. 


15 CROSS EXAMINATION 


23 Mr. Lichtenberg: May we approach the bench, 

your Honor? 

The Court. Certainly. 

(Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as 
follows:) 

Mr. Lichtenberg. This young man has filed a civil suit 
against the doctor for damages. I would like to ask him 
about that suit, to show intent, and coloring of the testi¬ 
mony, perhaps in a criminal proceeding. 

Before I asked the question, I thought I would have 
your Honor pass upon it. 

24 Mr. Conliff. I object to it, if the Court please. It 
is absolutely irrelevant whether or not there is any 

civil proceeding going on or not. The only thing is whether 
or not the doctor made an assault upon this complaining 
witness. 
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The Court. The objection is sustained. I will not per¬ 
mit that testimony. 


120 ISABELO R. VILLAROMAN, 

the defendant, was called as a witness in his own 
behalf and, having been first duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 


143 I said, “You are going to damage my car,” and 
an old fellow was standing by his truck, and he— 
they looked at each other and they looked at me, and they 
laughed loud at me in a very mocking way. 

Q. What kind of way? A. Mocking way. In a very 
sarcastic and rude laugh at me. 

So I stopped for a moment and I says, “Son-of-a-bitch, 
what’s funny about it?” I said, and I continued walking. 

And I noticed that this boy who was driving the truck 
jumped out of his truck, you know, and said, “What did 
you say?” And he ran towards me. He kept on running, 
so I told him, “Don’t come any nearer. I am going to hit 
you with this,” and he replied, “All right; go ahead, if 
you can. Let’s see it.” 

So he come on advancing, and I whipped the gun like 
that towards him (indicating), and after that he went to 
the shed of the station and picked up a crowbar and ran 
after me then. 


179 DISCUSSION OF PRAYERS 


DEFENDANTS’ PRAYER FOR INSTRUCTION NO. 4 

The jury are instructed that an established reputation for 
good character may be such as to raise a reasonable doubt 
that will alone justify an acquital. 

Kindard vs. U. S., 68 App. D. C. 250. 
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Mr. Conliff. I object to Defendant’s prayer No. 4, if 
your Honor please. I don’t think it is complete enough. 
I think the testimony of an established reputation for good 
character may be considered together with all the other 
evidence, and taken together with all the other evidence 
it may raise such a reasonable doubt. I don’t think this 
instruction is quite complete. 

Mr. Lichtenberg. Suppose we look at No. 5, your Honor. 
I think that covers it. 


DEFENDANTS’ PRAYER FOR INSTRUCTION NO. 5 

The jury are instructed that the circumstances of the 
case may be such that an established reputation for good 
character would alone create a reasonable doubt, although 
without it the other evidence in the case might be con¬ 
vincing. 

Egan vs. U. S.; 52 App. D. C. 384. 


The Court. I will pass No. 4, to return to it for 
180 the purpose of the record. 

I am going to deny your prayers Nos. 4 and 5, 
in the form submitted. The Court will charge the jury 
upon the probative value of reputation evidence for truth 
and veracity, for peace and good conduct in the community, 
and so on, and afford you an opportunity before the case 
is given to the jury, to request any further prayer upon 
that subject. 

Mr. Lichtenberg. How about the question that good 
reputation alone may raise a reasonable doubt? 

The Court. The Court will include that in the general 
charge on reputation evidence. 


186 The Court. The Court believes that the conflict 
between the testimony of the two key witnesses, to 
wit, the complaining witness Connie Cox, as supported by 
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the testimony of Ernest Rothgeb, when weighed 
187 against the testimony of the defendant Villaroman, 
creates a conflict in an issue of facts which can only 
be properly adjudicated by a jury exercising their preroga¬ 
tive of determining credibility of the relative witnesses. 
The motion for judgment of acquittal is denied. 


220 CHARGE TO THE JURY 


222 In determining whether the Government has estab¬ 
lished a charge against the defendant, you must con¬ 
sider and weigh the testimony of all of the witnesses who 
have appeared before you. 

You, and you alone, are the sole judges of the credibility 
of the witnesses. 

223 In other words, you must determine what wit¬ 
nesses to believe and and to what extent to believe 

them. 

In determining whether to credit the testimony of any 
witness, and in deciding how much weight to give to his 
testimony, you may consider the demeanor of the witness 
on the witness stand; his manner of testifying; whether 
the witness impresses you as having an accurate memory 
and recollection; whether the witness impresses you as a 
truth-telling individual; and whether the witness has an 
interest in the outcome of the case. 

All these factors you may consider, as well as any other 
matters which may seem to you to have a bearing on the 
question of whether the witness is telling the truth or tell¬ 
ing a falsehood. 

If you find that any witness wilfully testified falsely as 
to any material fact concerning which that witness could 
not possibly be mistaken, you are then at liberty, if you 
deem it desirable to do so, to disregard the entire testimony 
of that witness. 
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You are further instructed that while the law makes 
the defendant a competent witness in the case, you have 
the right to take into consideration his situation and inter¬ 
est in the result of your verdict and all the circumstances 
which surround him, and give to his testimony such weight 
as in your judgment it is fairly entitled to. 

• •••••••## 

226 When a man is charged with a crime, the courts 
permit this question of good character to be intro¬ 
duced, upon this theory: If a man in the community where 
he lives has built up in the years of his life a character 
among his associates for truth, veracity, peacefulness and 
good conduct, it is the right of the jury to know this fact; 
because of the generally accepted proposition that one 
of good reputation is less likely to commit a crime than 
one of bad reputation, the testimony of character witnesses 
is a fact to be considered by the jury, together with all the 
other facts and circumstances of the case in reaching the 

ultimate conclusion of guilt or innocence. If 

227 such evidence, together with the other facts and 
circumstances proved, raises a doubt as to guilt, 

your verdict should be not guilty. 

If, upon the whole evidence, including that of good char¬ 
acter, you are satisfied beyond a reasonable doubt of the 
defendant’s guilt, it is your duty to return a verdict of 
guilty. 

• ••••••••• 

229 The Court, Does the defendant request any fur¬ 
ther charge? 

Mr. Lichtenberg. I was just wondering whether a charge 
of simple assault should not be given, because the lesser 
is included in the greater. 

Mr. Conliff. I certainly have no objection to it. I sup¬ 
pose that is on the theory that if the jury finds it was not 
a dangerous weapon, they would be justified in returning 
it? 
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Mr. Lichtenberg. That would be the only theory, of 
course. 

Mr. Conliff. I would prefer to have it from the stand¬ 
point of a compromise, but I don’t think it is necessary in 
law, because with the sole defense of self-defense— 

Mr. Lichtenberg. Suppose we don’t request it. 

The Court. You withdraw that request? 

Mr. Lichtenberg. Yes, your Honor. 

The Court. Do you request any further charge? 

Mr. Lichtenberg. No, your Honor. 

The Court. Do you have any exception to the charge as 
given? 

Mr. Lichtenberg. None. 

• «••••*••• 

230 The Deputy Clerk. Mr. Foreman, has the jury 
agreed upon a verdict? 

The Jury Foreman. We have. 

The Deputy Clerk. What say you as to the defendant, 
Isabelo R. Villaroman? 

The Jury Foreman. Guilty. 

• ••••••••• 

232 Filed in Open Court, July 18, 1949. Harry M. Hull, 
Clerk. 

• «*•#«•••• 

The Grand Jury charges: 

On or about May 14, 1949, within the District of Colum¬ 
bia, Isabelo R. Villaroman made an assault on Connie Cox 
with a dangerous weapon, that is, an automobile grease gun. 


PLEA OF DEFENDANT 

On this 22nd day of July, 1949, the defendant Isabelo R. 
Villaroman, appearing in proper person and by his attorney 
Saul G. Lichtenberg, being arraigned in open Court upon 
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the indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. 

***«**♦#•# 

235 Filed Oct. 13, 1949, Harry M. Hull, Clerk. 

On this 13th day of October, 1949, came again the par¬ 
ties aforesaid, in manner as aforesaid, and the same jury 
as aforesaid in this cause, the hearing of which was respited 
yesterday; whereupon the said jury upon their oath say 
that the defendant is guilty as indicted. 

The case is referred to the Probation Officer of the Court 
and the defendant is permitted to remain on bond pending 
sentence. 

• **»*••#•# 

236 Filed Oct. 19, 1949, Harry M. Hull, Clerk. 

• •*•*#•*** 

MOTION FOR NEW TRIAL 

Comes now the defendant, by his attorneys and respect¬ 
fully moves the Honorable Court to grant him a new trial 
for the following reasons: 

1. That the verdict was contrary to the evidence. 

2. That the verdict was contrary to the weight of the 
evidence. 

3. That the Court erred in denying defendant’s motion 
for aquittal at the conclusion of the evidence. 

4. That the Court erred in refusing to permit the de¬ 
fendant to introduce evidence or to cross-examine the 
complaining witness, concerning a Civil Action filed in the 
United States District Court for the District of Columbia, 
which later enabled the Prosecutor to comment that Con¬ 
nie Cox, had no interest in the outcome of the case, when 
as a matter of fact he was vitally interested in the outcome 
of the case. 
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5. That the prejudicial and inflammatory remarks of 
the Prosecutor beclouded the issue and prevented the de¬ 
fendant from having a fair and impartial trial. 

6. And for such other and further reasons that may be 
argued at the hearing of the above-entitled motion. 

• ««••••••• 

238 Filed Oct. 19, 1949, Harry M. Hull, Clerk. 

• ••••••••• 


MOTION FOR JUDGEMENT OF ACQUITTAL NON- 
OBSTANTE VEREDICTO 

Comes now the defendant, by his attorneys and respect¬ 
fully moves the Honorable Court to render a judgment of 
acquittal in the above-entitled cause Non Obstante Vere¬ 
dicto for the following reasons. 

1. That from all the evidence it can be clearly seen that 
although the defendant used objectionable language to the 
complaining witness he was moving away from the said 
complaining witness; and 

2. That just before the complaining witness reached the 
defendant, he was warned not to come any closer and the 
defendant indicated that he would repel any attack; and 

3. That the action taken by the Doctor was that of a 
reasonable man, taking into consideration his physical con¬ 
dition and the fact that if he had been knocked down might 
have resulted in paralysis or even death. 

4. The jury’s verdict was contrary to the weight of the 
evidence, and the verdict should have been that of not guilty 
from all the evidence. 

239 Filed Nov. 4, 1949, Harry M. Hull, Clerk. 
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On this 4th day of November, A.D., 1949 came the at¬ 
torney for the government and the defendant appeared in 
person and by counsel, Saul Lichtenberg, Esquire. 

It is adjudged that the defendant has been convicted upon 
his plea of not guilty and a verdict of guilty of the offense 
of assault with a dangerous weapon and the court having 
asked the defendant whether he as charged has anything 
to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing 
to the Court, 

It is adjudged that the defendant is guilty as charged 
and convicted. 

It is adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of six (6) 
months to eighteen (18) months. 

It is adjudged that the execution of this sentence be 
and is hereby suspended, and that the said defendant be 
and is hereby placed on probation in charge of the Proba¬ 
tion Officer of the Court for a period of one (1) year. 
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counterstatement of the case 

On July 18, 1949, an indictment was filed in the District 
Court charging 1 appellant with assault with a dangerous 
weapon (J. A. 8). On October 13, 1949, after a jury trial, 
appellant was found guilty of assault with a dangerous 
weapon (J. A. 9). On October 19, 1949, appellant filed a 
motion for a new trial, and a motion for a judgment of 
acquittal non obstante veredicto. These motions were 
denied on October 27, 1949, and he was sentenced to impris¬ 
onment for six to eighteen months, but execution of the 
sentence was suspended and he was placed on probation for 
a year. (J. A. 9-11.) 

At the trial appellant took the stand and offered evidence 
in his own behalf. The evidence for the Government may be 
briefly summarized as follows: 


( 1 ) 
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On May 14, 1940, Connie Cox was employed at the Adams 
Amoco Station located at 4th and Rhode Island Avenue, 
X. K. About 9:15 in the morning he had finished washing an 
automobile and was engaged in pushing it with a service 
truck to get it started. Rothgcb, a government witness, was 
seated in the automobile steering it. Appellant, feeling his 
car was in danger of being struck, came over and told Cox to 
stop the truck, that he was going to hit appellant’s car. Cox 
told appellant, “I know what I am doing.” Appellant then 
said, “You son of a bitch, you son of a bitch.” At this time 
appellant walked away from the truck and Cox got out of 
the truck and walked towards appellant. Cox asked appel¬ 
lant why he had called him a son of a bitch. In reply, appel¬ 
lant stepped towards Cox and stated, “I will kill you, you 
son of a bitch.” It was then that appellant struck Cox 
with a grease gun and fractured his jaw. As a result of the 
blow, an operation was performed on Cox’s jaw and he 
spent five days in the hospital. (J. A. 1-3; R. 14.) 

The testimony further disclosed Cox did not have any¬ 
thing in his hands; did not make any threatening gesture 
towards appellant; and that he walked towards appellant 
in a normal manner (J. A. 2-3; R. 30). It also appeared that, 
on the day in question, appellant was walking without 
crutches and with no apparent difficulty (R. 12, 30, 48). 

During cross-examination of Cox, counsel for appellant 
approached the bench and stated to the Court, 

This young man has filed a civil suit against the doctor 
for damages. I would like to ask him about that suit, 
to show intent, and coloring of the testimony, perhaps 
in a criminal proceeding. 

Objection was made and sustained to this line of question¬ 
ing. (J. A. 3-4.) 

At the close of the case the Court discussed appellant’s 
request for instructions, and in denying certain prayers 
stated (J. A. 5), 

I am going to deny your prayers Xos. 4 and 5 in the 
form submitted. The Court will charge the jury upon 
the probative value of reputation evidence for truth 
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and veracity, for peace and good conduct in. the com¬ 
munity, and*so on, and afford you an opportunity before 
the ca'se is given to the jury, to request any further 
prayer upon that subject. 

Following the charge to the jury, counsel were asked to 
approach the bench and the following conversation occurred 
(J.A. 8): 

The C ourt : Do you request and further charge? 

Mr. Liciitenberg: No, Your Honor. 

The Court : Do you have any exceptions to the charge as 
given ? 

Mr. Liciitenberg : None. 

STATUTES AND RULES INVOLVED 

The pertinent provision of the District of Columbia Code 
(1040 ed.) provides as follows: 

Sec. 22-502. Every person convicted of an assault with 
an attempt to commit mayhem, or of an assault with a 
dangerous weapon, shall be sentenced to imprisonment 
for not more than ten years. 

The Federal Rules of Criminal Procedure, 18 U. S. C. A. 
§ 087, at scq.y provide: 

Rule 52(a). Harmless Error. Any error, defect, ir¬ 
regularity or variance which does not effect substantial 
rights shall be disregarded. 

Rule 30. * * * No party may assign as error any 

portion of the charge or omission therefrom unless he 
objects thereto before the jury retires to consider its 
verdict, staling distinctly the matter to which he ob¬ 
jects and the grounds for his objection. Opportunity 
shall be given to make the objection out of the hearing 
of the jury. 

SUMMARY OF ARGUMENT 

I 

The extent of cross-examination in a criminal case rests 
in the sound discretion of the trial court, Glasser v. United 
States, 315 U. S. 60, and the trial court is on solid ground 
when it cuts off questioning designed to adduce evidence 
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which is merely cumulative to evidence which has already 
been introduced. Here, the jury knew that appellant had 
grossly insulted the witness, Cox; that appellant had as¬ 
saulted Cox and fractured his jaw; and that Cox had been 
hospitalized for some days in consequence. Obviously, 
the jury would infer that the witness, Cox, was biased 
against appellant, and that he would probably try to 
collect civil damages. Cross-examination as to the civil 
suit would have added nothing material to what the jury 
already knew of Cox’s interest in the case. 

But even if the trial court restricted the cross-examina¬ 
tion more narrowly than was proper, the error was harm¬ 
less since the interest and bias of Cox was clear from the 
other evidence. 

II 

The trial court's instruction as to the weight to be accorded 
the character evidence was proper in the light of decisions 
of this Court. Furthermore, appellant is precluded from 
raising the issue on appeal, since he failed to call the alleged 
error to the attention of the trial court though given ample 
opportunity to do so. 


ARGUMENT 

I 

The Exclusion of Cross-examination Concerning the Pendency 
of the Civil Suit Was Not Reversible Error 

A. The cross-examination teas merely cumulative in 
nature , and teas properly excluded in the exercise of 
the trial court’s discretion. 

Appellant argues reversible error was committed when 
the trial court denied the request of appellant’s counsel to 
cross-examine Cox as to the pendency of civil litigation 
arising out of the assault for which appellant was then on 
trial. It is argued the interest, bias, or prejudice of Cox 
could be shown by this question whereas without such testi¬ 
mony it would appear that he had no interest in the outcome 
of the case. (Appellant’s brief, p. 6). 
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From the facts brought out on direct examination of Cox 
it clearly appeared that he had an intense interest in the 
case. Cox had been called a “son of a bitch”; had been 
struck in the face with a grease gun; had suffered a frac¬ 
tured jaw; and had undergone surgery and hospitalization. 
All these facts were before the court and jury when the 
ruling complained of was made. Cox was not a mere witness 
in this case who might, by virtue of a civil action pending 
against appellant, have been led to color his testimony; he 
was the aggrieved party who had suffered serious injury at 
the hands of appellant. His interest was to see that the 
man who had assaulted him was properly punished, and 
the jury recognized this interest and weighed his testimony 
accordingly. Furthermore, human experience tells us the 
jurors knew Cox had a legal right to file suit for damages. 
Could any of the jurors have thought for a minute that Cox 
had no interest in the case in view of the injury suffered by 
him? Under these circumstances the fact of the assault 
alone sufficiently indicated Cox’s interest to the jury. As 
the interest of Cox was fully developed further cross-exam¬ 
ination on this point was unnecessary. Ramsey v. United 
States, 268 F. 825. 

Reported cases, too numerous to cite herein, have decided 
that the trial judge has considerable discretion as to the 
scope of cross-examination. As stated in Bracey v. United 
States, 79 U. S. App. D. C. 23, 27: 

lie observes the conduct of counsel, the reactions of the 
witness under examination and the resulting effects 
upon the jury. In other words, he is aware, as no 
appellate court could be, of the courtroom psychology 
and, hence, is in a position to determine whether par¬ 
ticular testimony should or should not be received. 
• * * 


In the case at bar, the trial judge ruled on this question 
during the course of the trial and then had opportunity to 
hear and view additional witnesses, including the appellant 
and his twelve character witnesses. In considering the 
motion for a new trial the court reviewed its earlier de- 
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cision. With the entire case before him be again denied 
appellant’s contention. 

Where a matter is within the discretion of the trial judge 
and he twice decides the same way, once after time for 
study and reflection, his decision should be disturbed only 
when clearly prejudicial. We submit that under the cir¬ 
cumstances of this case the ruling was not prejudicial. 

Appellant has directed the court’s attention to the case of 
United States v. Cohen, 163 F. 2d 667, and has cited it as 
authority for the proposition the trial court erred in not 
allowing Cox to be examined in the desired manner. 

There is no parallel between the case at bar and the 
('alien case. The civil suit pending in the Colicn case was 
by its very nature a “penal suit”, inasmuch as it was a 
suit for treble damages under the Emergency Price Con¬ 
trol Act of 1942, as abended, 50 IT. S. C. A. Appendix, Sec¬ 
tion 924(e) (1); there was no other witness to corroborate 
the prosecuting witness. It was the prosecuting witness 
who complained to representatives of the Office of Price 
Administration, while in the case at bar, the police were 
summoned and the arrest and prosecution was begun with¬ 
out any request on the part of Cox. In the Cohen case, the 
prosecuting witness was instrumental in bringing both civil 
and criminal suits against appellant. 

The Court in the Cohen case recognized the fact there was 
only one important prosecuting witness, while in the case 
at bar there was, in addition to Cox, the eye-witness Rothgeb. 
The Court stated: 

The question thus raised was whether appellant was at 
the door of an appropriate subject of inquiry. We think 
he was. Straw was obviously the chief prosecution 
witness. His testimony as to what transpired between 
him and Cohen was crucial and damaging. It was con¬ 
tradicted by Cohen. The other evidence was not neces¬ 
sarily inconsistent icith either story. Thus, credibility 
became exceedingly important if not decisive, and 
“searching cross-examination was proper.” (Italics 
supplied). 

In the case at bar the testimony of Rothgeb supported in 
every important detail Cox’s testimony. The Court in 
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the Cohen case did not lay down a broad general rule to 
cover all future criminal cases, for they recognized the 
peculiar facts of the case. The Court stated: 

* * * Under the, circumstances in this case, it was 

prejudicial error to prevent the cross-examination of 
Straw’ along the lines indicated. (Italics supplied). 

Had the Court desired such a result as appellant is here 
contending, they w’ould not have limited their decision to the 
circumstances of that case. 

Furthermore, the facts to winch Straw testified would 
not necessarily indicate any bias or interest on his part, 
because insofar as the jury knew from his testimony, the 
transaction complained of was a mere business transaction. 
Consequently, the fact that Straw had brought a civil suit 
against Cohen w’ould indicate an interest on his part not 
otherwise known by the jury. In the case at bar, however, 
the desired question w’as merely cumulative in nature. The 
jury already knew 7 that Cox had been attacked, that his jaw 
had been broken, and that he had been hospitalized for five 
days. The fact that he was suing for damages as a conse¬ 
quence added nothing essential. 

We respectfully submit the Cohen case is not controlling 
under the circumstances of the case at bar. 

B. Even if the question teas proper, its exclusion 
teas harmless. 

Rule 52 of the Federal Rules of Criminal Procedure pro¬ 
vides that any error, defect, irregularity, or variance which 
does not affect substantial rights shall be disregarded. 1 
Assuming, arguendo, that it is proper to cross-examine a 
prosecuting witness along the line desired by appellant, we 
submit the denial in this case was harmless error. 

The desired question would have gone solely to the credi¬ 
bility of Cox. As developed above it was knowm that he had 
an intense interest in the outcome of the trial. The tran¬ 
script discloses the entire testimony of Cox w 7 as corroborated 

1 This rule is a restatement of existing law, 28 U.S.C.A. § 391 
(second sentence). Kotteakas v. United States, 328 U.S. 750. 
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in every detail bv the testimony of the witness Rothgeb. 
On the other hand, it was apparent that appellant was not 
telling the truth. 

During cross-examination appellant was asked if he knew 
the meaning of the term “bitch”. Even though it was estab¬ 
lished that he had studied English since the first grade, had 
gone through college and medical school, and had used the 
term frequently, he testified he did not know its meaning. 
(R. 150.) Again, when asked how many times he had used 
the term to ('ox he stated, “Just once” (R. 151). However, 
when his memory was refreshed by reading the transcript 
of the preliminary hearing he admitted using the term 
twice (R. 152). Appellant further testified he was called 
a “Jap” (R. 153), yet it developed that he had not told 
this very important detail at the preliminary hearing (R. 
154). And we find appellant testifying he was hit with a 
crowbar held in Cox’s hand (R. 145), while on cross-exami¬ 
nation he stated it fell right on his hand, and it was 
developed that at the preliminary hearing he testified he 
made one step and just wrestled the crowbar away from 
Cox (R. 156). 

For the purposes of this appeal we must keep in mind all 
of the testimony at the trial, for the district court ruled 
again on this same question with the entire record before 
it (J. A. 9). The trial court and the jurors gave greater 
credence to the testimony of the Government witnesses than 
they did to that of appellant. It cannot seriously be con¬ 
tended that the fact of equal interest in a pending civil suit 
would have caused the jury to give any greater credence to 
appellant than they did, especially when twelve reputable 
character witnesses could not induce them to believe 
appellant. 

The harmless error statute means that a criminal appeal 
should not be turned into a quest for error. Bilin v. 
United States , 32S U. S. 633, 63S. In the case at bar, it 
appears that is exactly what appellant is doing, for there 
is no substantial reason for feeling that appellant’s rights 
have been violated. We submit the question was of minor 
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importance and would have had no bearing on the outcome 
of the case. 

We should like to refer the Court to the situation where 
a new trial has been requested on the ground of newly 
discovered evidence affecting the credibility of a principal 
witness. In the case of Anderson v. Tway, 143 F. 2d 95, 
certiorari denied 324 U. S. 861, where the new evidence 
would affect credibility in an incidental matter, it was 
stated: 

"Where newly discovered evidence contradicts a prin¬ 
cipal witness on important points, and attacks his 
credibility as a ivitness, granting of a retrial upon 
newly discovered evidence of a contradictory and im¬ 
peaching character, is a matter that rests in sound 
discretion of the court, and its determination will not 
be reversed without abuse of that discretion. (Italics 
supplied). 

See also Kramer v. United States, 147 F. 2d 202; and Casey 
v. United States, 20 F. 2d 752, affirmed 276 U. S. 413. A 
motion for a new trial lies within the sound discretion of 
the trial court and is subject to review only upon a clear 
abuse of discretion, United States v. Hartenfeld, 113 F. 2d 
359, certiorari denied 311 U. S. 647. If the discovery of 
impeaching evidence is not sufficient to reverse a denial 
of a new trial then the exclusion of a minor question, going 
solely to credibility, would not be sufficient to reverse the 
judgment of the trial judge. 

Notwithstanding all of the character testimony the jury 
believed Cox and Rothgeb. As the jury was properly 
instructed on the matter of credibility and the weight to 
be given reputation evidence there is no other conclusion 
to be reached but that appellant was lying. In view of 
the facts and testimony developed during the trial, no 
possible injury was done appellant by the exclusion of testi¬ 
mony on this point. 

We respectfully submit that in view of the complete record 
in this case appellant’s substantial rights were not prej¬ 
udiced. 
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II 

A Proper Instruction on Reputation Evidence Was Given 

Appellant's counsel offered the following prayer (ap¬ 
pellant’s prayer for instruction Xo. 5) (J.A. 5): 

The jury are instructed that the circumstances of a 
ease may he such that an established reputation for 
good character would alone create a reasonable doubt, 
although without it the other evidence would be con¬ 
vincing. 

This prayer the Court denied, stating: “I am going to 
deny your prayers =4 and #5 in form submitted” (J.A. 
5). The Court then charged the jury as follows (J.A. 7): 

• * * When a man is charged with a crime, the Courts 
permit this question of good character to be introduced, 
upon this theory: If a man in the community where he 
lives has built up in the years of his life a character 
among his associates for truth, veracity, peacefulness 
and good conduct, it is the right of the jury to know 
this fact: because of the generally accepted proposi¬ 
tion that one of good reputation is less likely to 
commit a crime than one of a bad reputation, the 
testimony of character witnesses is a fact to be con¬ 
sidered by the jury, together with all the other facts 
and circumstances of the case in reaching the ultimate 
conclusion of guilt or innocence. If such evidence, to¬ 
gether with the other facts and circumstances proved, 
raises a doubt as to guilt, your verdict should be not 
guilt v. 

If, upon the whole evidence, including that of good 

character, von are satisfied bevond a reasonable doubt 
* » 

of the defendant’s guilt, then it is your duty to return 
a verdict of guiltv. 

The language of the prayer offered by appellant was 
drawn from the Edgington case, Edging ton v. United States, 
164 I\ S. 361, and it was quoted with approval in Egan 
v. United States . 52 App. D.C. 384. However, further cases 
involving this identical instruction have been decided since 
the Egan case. 
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As stated in Colbert v. United States, 79 U. S. App. D.C. 
261, regarding a prayer worded exactly the same as prayer 
#5 involved in the case at bar: 

We agree with the Court that the instruction as 
formed was objectionable, if for no other reasons, be¬ 
cause it was a mere abstract or general statement with¬ 
out necessary relationship to the “circumstances” of 
the case then on trial, and also because it failed to 
include the specific admonition to consider the evidence 
of good character together with all the other evidence 
in the case. * • *. (Italics in text). 

The Colbert case decided that evidence of good character 
when considered in connection with the other evidence in 
the case, may generate a reasonable doubt. The instruc¬ 
tion of the trial judge in the case at bar complied with the 
requirements laid down in the Colbert case, for he instructed 
the jury in the following language: 

* * # the testimony of character witnesses is a fact 
to be considered by the jury, together with all the other 
facts and circumstances in the case in reaching the 
ultimate decision of guilt or innocence. If such evi¬ 
dence, together with the other facts and circumstances 
proved, raises a doubt as to guilt, your verdict should 
be not guilty. 

In the later case of Marzani v. United States, 83 U. S. 
App. D.C. 78, 83, the Court instructed the jury, “that evi¬ 
dence of good character, taken in conjunction with all the 
other evidence before you, might be sufficient to create in 
your minds a reasonable doubt.” On appeal, this instruc¬ 
tion was held to be sufficient even though counsel had re¬ 
quested an instruction that good character would alone 
create a reasonable doubt. 

In the case at bar, appellant’s counsel w T anted the jury 
instructed that an established reputation for good character 
ivould alone create a reasonable doubt. The trial judge 
instructed the jury to consider the evidence of good char¬ 
acter together with the other facts. We respectfully submit 
this instruction was proper and in complete harmony with 
the Colbert and Marzani cases, supra. 
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In addition, appellant never objected to the charge of 
the trial judge as given, although he was afforded ample 
opportunity (J.A. S). As it was not plain error affecting 
appellant's substantial rights, he is now precluded from 
raising this objection for the first time upon appeal. Felton 
v. United States, 83 U. S. App. D.C. 277, 288. Federal 
Rules of Criminal Procedure, Rule 30, 18 U.S.C.A. Sec. 
687, et seq. 

CONCLUSION 

The principal question in this case, whether a prosecuting 
witness can be cross-examined concerning the pendency 
of civil litigation against the accused, arising out of the 
same assault, was given careful study and attention by 
the trial judge in the District Court on a motion for a 
new trial. This was not an “off the cuff” ruling given 
during the heat of the trial. 

We submit the District Court properly exercised its 
discretion in refusing to permit this line of questioning and 
in denying a motion for a new trial based on the same 
question. The ruling should be affirmed, either because 
the desired examination was merely cumulative in nature, 
or because it was harmless error not affecting the sub¬ 
stantial rights of appellant. 

The Colbert and Marzani cases define the proper instruc¬ 
tion on character evidence, and the record discloses the 
instructions given complied with the law contained therein. 

From all of which, it is respectfully submitted that the 
judgment of the trial court is correct and that the convic¬ 
tion should be affirmed. 

George Morris Fay, 
United States Attorney. 

Joseph M. Howard, 

Frank H. Strickler, 
Assistant United States Attorneys. 
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